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OPI NI ON

This appeal is namde pursuant to section 25667
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protests of Allright Cal.
Inc., against proposed assessnents of additional franchise
tax in the anmounts of $7,301.95, $7,054.59 and $12,120.15
for the inconme years ended June 30, 1968, 1969 and 1970,
respectively, and on the protests of Allright Cal., Inc.
as successor in interest to Allright San Diego ParKking,
Inc., against proposed assessnents of additional franchise
tax in the amounts of $171.11 and $171.11 for the taxable
years ending June 30, 1970 and 1971, respectively. For
purposes of assessment and appeal, appellant Allright
cal., Inc., also represents Allright Los Angeles, Inc.
Allright San Francisco, Inc., Allright San Di ego Parking,
Inc., Victoria Auto Parks, Inc., and Security Auto Parks,
I nc.
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_ The issue for determnation is whether appellant
and its affiliated corporations are engaged in a single
uni tary busi ness.

Appellant is one of a |arge nationw de group
of approximately 95 wholly owned subsidiaries of Allright
Auto Parks, Inc., whose headquarters is in Houston, Texas.
The principal business of alnost all of the subsidiary
corporations is the operation of autonobile parking lots
at various locations throughout the United States. :
single subsidiary owns or operates parking lots or any
other property in nore than one state. Parking |ot oper-
ations in California are conducted by six different cor-
porations wth lots in the Los Angeles, San Francisco,
San Diego and Long Beach areas. Each corporation is
responsible for the hiring, firing and training of its
personnel, does its own purchasing, and personally owns
or leases all assets used in its business activities.
Al |eased assets are leased fromunrelated third parties.
Over 80 percent of the subsidiaries use the name "Allright"
in their corporate title. Notwithstanding this fact, no
national advertising is conducted by the parent or any
of the subsidiaries. Any advertising conducted by any
of the conpanies is purely local in nature. The subsid- ‘
iaries' tax returns are prepared at the hone office,
apparently by Arthur Young and Conpany, and signed by
an officer of the parent.

The parent, Allright Auto Parks, Inc., is basi-
cally a holding company, but it did provide services to
its subsidiaries during the appeal years for which it
recei ved substantial payments. TheSe services were pri-
marily technical in nature, such as the acquisition of
new | ocations, |ease negotiations and financing. Since
the parking facilities of nost of the subsidiaries are
| eased, Robert Hodspeth, the parent's vice president in
charge of real estate and |easing, reviews and aPProves
all lTeases. Final site selection is also controlled by
the parent. The parent also borrows noney on its own
credit and then loans it to the various subsidiaries to
facilitate major site acquisitions. As reinbursenent
for the services performed during 1968, 1969 and 1970,
the parent received $528,669, $590,990 and $587, 637,
respectively. Notw thstanding the reinbursement received
fromthe subsidiaries, the parent sustained a net |oss

in each of the appeal years before consideration of the
di vi dends received from the operating conpanies. The
parent also has established a pension plan for itself
and its subsidiaries. Each subsidiary, at its option,
may elect to participate or not to participate in the
group plan. or the years in issue, the California
subsidiaries elected not to participate in the plan.
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The parent has two subsidiaries not engaged in
the parking | ot business. One of these is an insurance
agency which places insurance for all the other conpanies
within the group. Premuns charged by the agency to the
operating conpani es, including appellant, are in the iden-
tical amount that the operating conpanies would incur if
they had contracted for their insurance coverage separately.
Presumabl y, however, the agency receives fees or conm s-
sions fromthe insurance conpanies for placing the insur-
ance. The other nonparking |ot subsidiary operates a
comput er service bureau. Each of the operating conpanies
devel op their own initial accounting source data which
the service bureau processes on its conputer to devel op
t he necessary financial statements used by the operating
conpani es. The cost of these accounting services is
prorated to the operating conpanies. The service bureau
operates at a break-even | evel and the operating conpanies
pay a much smaller charge than they would incur if they
performed this function individually or if they contracted
I ndividually for such services with an independent third
party. The service bureau received $300,000., $339, 485
and $368,372 in 1968, 1969 and 1970, respectively, from
the operating subsidiaries for accounting services.

The record indicates that the parent has 15
directors and six officers. The parent's chairman of
the board of directors is also the president of five of
the subsidiaries. None of the parent's six officers
serve as officers of any of the subsidiaries, although
three of themare also directors of the parent. |n addi-
tion to the chairman of the board, eight of the parent's
directors are also presidents of operating conpanies.
However, the presidents of the approximtely 85 renaining
operating subsidiaries are neither officers nor directors
of appellant. The parent's remaining three directors
aPparentIy_are not associated with any subsidiary. None
of the officers of the California corporations are either
officers or directors of the parent.

when a taxpayer derives inconme from sources
both within and without California, it is required to
measure its California franchise tax liability by.its
net incone derived fromor attributable to sources wthin
this state.  (Rev. & Tax. Code, § 25101T)' I'f the taxpayer
I's engaged in a unitary business with affiliated corpora-
tions, the anount of income attributable to California
sources nmust be determ ned by applying an apportionnent
formula to the total incone derived fromthe conbined
unitary operations of the affiliated conpanies. (See
Edi son California Stores, Inc. v. McColgan, 30 Cal. 2d
4721183 P.2d 16] (1947); John Deere PIow Co. v. Franchise
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Tax Board, 38 Cal. 2d 214 [238 P.2d 5691 (1951), app.
dism. 342 U S 939 [96 L. Ed. 1345] (1952).)

The California Supreme Court h-as determ ned
that a unitary business is definitely established by the
exi stence of: (1) unity of ownership; (2) unity of oper-
ation as evidenced by central purchasing, advertising,
accounting and managenent divisions; and (3) unity of
use in a centralized executive force and general system
of operation. (Butler Bros. v. McColgan, 17 Cal. 24 664,
678 {111 p.2d4 334-j (1941) , affd.; 315 U’ S. 501 [86 L. Ed.
9911 (1942).) The court has also held that a business
is unitary when the operation of the business wthin
California contributes to or is dependent upon the oper-
?tion 0% the business outside the géaégf 2&Ed|$023Cah-

ornia Stores v. McColgan, Supra, : at 481.
These principles HEVE‘%ééh ré%ffirned in nore recen9

cases. (Superior Ol Co. v. Franchise Tax Board, 60
Cal. 2d 406 [34 Cal. Rptr. 545,7 386 F.-24° 3] (1963);
Honolulu G| Corp. v. Franchise max Board, 60 Cal. 2d
477 (34 Cal. Rptr. 5527, 386 P.2d 407 (1963) .)

The existence of a unitary business may be
established if either the three unities or the contribu-
tion or dependency test is satisfied. (Appeal of F. w,
Wolwrth Co., Cal. St. Bd. of Equal., July 3% 1972.)
Inplicit in either test, of course, is the requirement
of quantitative substantiality. (Appeal of-Beatrice
Foods Co., Cal. St. Bd. of Equal., Nov. I&, Ia58; Appea
of —Pubfitc Finance Co., Cal. St. Bd. of Egqual., D e c .
1958, see alsa Superior Ol Co v. Franchise Tax Board:
supra.) In other words, corporations are engaged in a
unitary business within the scope of either test if,
because of the unitary features, the earnings of the
group are materially different from what they would have
been if each corporation had operated w thout the benefit
of its unitary connections with the other corporations.

In determning that the parent and all of its
subsidiaries were conducting a single unitary business
respondent relied on the followi ng factors: commpn
ownership; sone interlocking of officers and directors;
centralized overhead functions such as insurance, account-
ing and preparation of federal and state tax returns; the
common use of the nane "Allright" by nore than 80 percent
of the subsidiaries; the availability of a commopbn pension
plan for the parent and its subsidiaries; and the parent's
furnishing of financing and services relating to site
acquisition and |ease negotiations. Respondent's deter- .
m nation that appellant is engaged in a unitary business ‘
with its parent and the parent's other subsidiaries is
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presunptively correct and the burden to show that such
determ nation is erroneous is upon appellant. ( Appeal
of John Deere Plow Conpany of Mdline, Cal. St. Bd. of
Equal ., Dec. 13, 1961.)

. Initially, a,opel | ant agreed in substantial
part with the facts related above. Thereafter, appel-

| ant denied many of the factual allegations originally
adm tted. In this regard appellant has made contradic-
tory statenents on a nunber of inportant factual points.
Despite requests to submit information in support of its
contentions and to explain its contradictory positions,
coupled with anple time in which to respond, appellant
has of fered not hing. In light of appellant's failure to
clarify its contradictory positions, we are conpelled to
conclude that the facts related above are correct. W
believe that, when viewed in the aggregate, the unitary
features relied upon by respondent denonstrate a degree
of mutual dependency and contribution sufficient to estab-
lish the existence of a unitary buSinfﬁs operation by
the parent and all the subsidiari‘es. = It is true that
in this appeal we do not have the overwhel m ng nunber
and degree of wunitary characteristics that were present
in cases involving nore conplex operations. (See, e.q.,
John Deere Plow Co. v. Franchise Tax Board, supra; Supe-
rior Oi1 Co. v. Franchise Tax Board, supra, Honolulu Gl
Corp. v. Franchise Tax Board, supra.) As appelTant has
stated, however, there 1s nothing conplicated or sophis-
ticated about the parking lot operations involved in this

appeal . Accordingly, we do not expect the indicators of
unity to be as extensive or as perneating as those appear-
ing in the nore conplex operations noted above. It is

readily apparent in this matter, however, that everything
that could be centralized has been centralized.

Appel | ant argues that in view of the unique
nature of its parking |ot operations, separate accounting
results in a nore precise and equitable nmethod of report-
i ng incone. This contention is based upon the prem se
that appellant's activities are confined to a specific
geogr aphical area, that interconpany charges are deter-

m ned by an arm's-length standard, and that alleged higher

\

I/ Tn rteaching this conclusion we place negligible

wei ght on the use of the "Allright" nane by many of the
subsi di ari es. In this instance little significance can
be attached to the use of a common nane in the absence
of any conmon pronotion of that name.
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California labor rates and property values result in
shifting incone fromother states to California. All

of these arguments were considered and rejected by the
California Suprene Court in John Deere Plow Co. v. Fran-
chise Tax Board, supra. I n John Deere the court held
that even if a taxpayer mainfained accurate and precise
accounting records, 1f the business was unitary, separate
accounting could not be used. The allegation of distor-
tion resulting from higher |abor and property costs was
rejected by the follow ng statenent:

. . . the formula used nust give adequate
weight to the essential elenments responsible
for the earning of inconme ... but its pro-
priety in a given case does not require that
the factors appropriately enployed be equally
productive in the taxing state as they are for
the business as a whole. Varying conditions

in the different states wherein the integrated
parts of the whole business function nust be
expected to cause individual deviation from
the national average of the factors in the
formul a equation, and yet the nutual dependency
of the interrelated activities in furtherance
of the entire business sustains the apportion-
ment process. (John peere-Plow Co. v. Franchise
Tax Board, supra, 38 Cal. Zd at Z224-225.)

Appel l ant al so argues that, in view of the na-
ture of the operation of the affiliated group, California
is prohibited frominposing a tax on or neasured by net
i nconme by Public Law 86-272 (73 Stat. 555 (1959), 15
U S C § 381). Public Law 86-272 provides a limted
immunity from state taxation of income derived within
the state frominterstate conmerce where the only busi-
ness activities within the state are the solicitation
of orders within the state for tangi bl e personal property.
Since appellant is engaged in the business of |easing or
renting parking space and does not deal in tangible per-
sonal property, its activities are excluded fromthe
limted imunity of Public Law 86-272 by the very terns
of the statute.

Finally, aPpeIIant urges that the application
of the three-factor fornula discrimnates against it,

and consequently violates the due process and equal pro-
tection clause of the Fourteenth Amendnent to the United

States Constitution. |t has been the |ongstanding policy
of this board to refrain from deciding constitutional ’
questions in an appeal involving proposed assessnments of -

addi tional tax. (Appeal of Mryland Cup Corp., Cal. St.
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Bd. of Equal., March 23, 1970; see also Cal. Const. art.
11, § 3.5.) This policy'is based upon the absence of
any specific statutory authority which would allow the
Franchi se Tax Board to obtain judicial review of an
adverse decision in a case of this type, and our belief
t hat such review shoul d be applicable for questions of

constitutional inportance. This policy properly applies
to the instant case.

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T I S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protests of Allright Cal., Inc., against proposed assess-
ments of additional franchise tax in the anounts of
$7,301.95, $7,054.59 and $12,120.15 for the incone years
ended June 30, 1968, 1969 and 1970, respectively, and on
the protests of Allright Cal., Inc., as successor in
interest to Allright San Diego Parking, Inc., against
proposed assessnents of additional franchise tax in the
amounts of $171.11 and $171.11 for the taxable years
ending June 30, 1970 and 1971, respectively, be and the
sanme 1S hereby sustai ned.

Done at Sacranento, California, this 9th da
of January , 1979, by the State Board of Equalization.

, Menber

, Menber
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